The law in this respect is relatively clear and simple. 3 As explained in Section II, a court's reaction to shareholder suits seeking corporate information depends (a) on the type of information sought, and (b) on the perceived purpose for the shareholder request. Some purposes are deemed insufficient to require equitable intervention by courts to force corporate disclosure of the information demanded. Adopting a contractual model of the corporate firm, Section III explains how the law ordinarily comports well with what shareholders as a group would want corporate management to do when individual shareholders request information.
But suppose that, extraordinarily, Ms. Shareholder is interested in taking over the firm, perhaps by a tender offer, and seeks corporate information to decide whether to bid for the firm, and if so, at what price. As Section IV explains, shareholder access to information in the context of possible takeover bids presents a different situation from that presented in the majority of shareholder information-access cases. ' To summarize, this article makes two arguments. The first concerns the statutory law of shareholder access to information. Shareholders generally have liberal access to relatively routine information, such as shareholder lists. But the law governing individual shareholder access to information about the firm itself, such as that contained in corporate books and records, reflects judicial suspicion as to the purpose for requesting the information. That is as it should be, because individual shareholders might otherwise take advantage of other shareholders by 3. For a recent overview and citations to the cases and literature, see Randall S. Thomas (1996) . Professor Thomas' excellent overview does not discuss the relatively narrow situation ofparticular interest here, access to information as part of corporate takeovers. seeking access to information for purely personal purposes. Unrestricted access to corporate information risks to benefit the requesting shareholder while all other shareholders bear the costs, which may well be greater than the benefits to the individual shareholder seeking access.
Courts have perceived information requests from a single shareholder motivated by a possible takeover in the same way. But in some situations, that perception may be erroneous. Admittedly, when information is requested as part of a possible takeover, the requesting shareholder is motivated by her own personal welfare. But access to the information requested can benefit the other shareholders, too. Thus, courts should be less tolerant of management refusals to provide information than they currently are when Ms. Shareholder seeks information for possible takeover purposes.
The second point of the article concerns not shareholders' statutory rights to information but management's common-law obligation to provide that information when it is sought in the context of a takeover. In a takeover situation, management is held to certain fiduciary duties toward shareholders. Yet in the shareholder-raider cases noted above, as apparently in all other shareholder-raider demands for information, courts have ignored management's common-law fiduciary duties toward shareholders.
Shareholders' statutory rights to information in a takeover context and management's common-law fiduciary duties incident to takeovers are not mutually exclusive, but are complementary. Both should be evaluated as part of management's overall obligation to maximize the value of the firm to its shareholder-owners. The rest of this article explains (a) when shareholders would want a shareholder-raider to get access to corporate books and records, and (b) how courts-notably, Delaware courts-have failed to appreciate how management as fiduciaries should react so as to maximize shareholder value when a shareholder-raider seeks corporate information.
II. THE LAW OF SHAREHOLDER ACCESS TO CORPORATE

INFORMATION
Modem statutes give shareholders greater access to information than they had at common law, 8 but access is neither total nor automatic. 8 . See 18A AM.JUR. 2D Corporations § 349 (1985) . For an interesting discussion of the history of shareholders' rights to corporate information, first at common law and then by statute, see Thomas, supra 
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The statutes are generally of two sorts. Some, such as the Model Business Corporation Act, first specify information that must be provided to shareholders as long as they conform to minimal procedural requirements, such as adequate notice.' Information automatically available includes the current articles of incorporation, by-laws, names and addresses of directors and officers, and similarly uncontroversial matters.' 0 Under the Model Act, access to all other information requires a "proper purpose."" A second statutory model is that found in Delaware. Unlike the regime established by the Model Act, Delaware firm management is not statutorily required to provide any information without a showing of a "proper purpose.'2 However, if a shareholder seeks inspection of a Delaware firm's stock ledger or list of stockholders, the firm has the burden of proof that the purpose is improper. '" Although the statutes in the Model Act states and Delaware have their differences, their practical workings are rather similar. True, management in Model Act states must provide some information upon shareholder demand.
But this information-the articles of incorporation, board members' names and addresses, and so forth-is generally of little interest to shareholders. Beyond this sort of largely uncontroversial information, both the Model Act and Delaware statutory regimes subject informational access to the "proper purpose" requirement.
In that great majority of cases when a proper purpose is required, two sorts of corporate information are recognized, with correspondingly different rights of shareholders to obtain information. 4 Relatively 9. See, e.g., MODELBUS. CORP. ACT § § 7.20, 16.02(a) (1984 ( & Supp. 1997 ). "The substance ofthe Model Business Corporation Act's ("MBCA") statutory provisions [concemingshareholders' right to obtain information) arc typical of those used in many states. The MBCA contains provisions defining corporate records, the inspection rights of shareholders and the scope of those rights, and the procedures for courtordered inspection." Thomas, supra note 3, at 340. I1. MODEL BUS. CORP. ACT § 16.02(c)(1) (1984 ( & Supp. 1997 . 12. DEL. CODEANN. tit. 8, § 220(b) (1991). 13. &e DEL. CODE ANN. tit. 8, § 220(c) (1991 ( & Supp. 1998 . As under the Model Business Corporate Act, supra note 9, the shareholder must also comply with certain procedural ("form and 14. Also, modem corporate statutes require that firms keep certain information that shareholders 
1997).
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routine information, notably shareholder lists, is relatively easy for shareholders to obtain. To quote a recent non-Delaware case, " [t] he right of a shareholder to examine the corporation's list of shareholders for a proper purpose is to be liberally construed."'" 5 The same rule holds in Delaware.' 6 Another category of information, however, is more difficult for a Delaware shareholder to obtain. When seeking inspection of more sensitive information from the firm's books and records, such as accounting information or minutes of board meetings, a shareholder not only must have a "proper purpose," but also "has the burden of showing, by a preponderance of the evidence, a proper purpose entitling the stockholder to an inspection of every item sought." 7 In brief, some types of information are easier for shareholders to obtain than others. But the distinctions are judicial, not statutory. Information that shareholders typically seek is all subject to the statutory requirement of showing a proper purpose. The commonality of the ''proper purpose" requirement increasingly has meant that different states' information-access cases tend to focus on the same issues. As Robert Clark writes, "[w]hatever the variations in statutory procedure, proper purpose has become the substantive touchstone in most jurisdictions."
18
What, then, constitutes a "proper purpose"? The statutes are of little help. The Model Act does not define what purpose is "proper," and the Delaware statute defines it as "a purpose reasonably related to [one's] interest as a stockholder,"' 9 leaving it to courts to define what that means. The cases have tended to identify two proper purposes. 2 "
The first relates to shareholders' seeking information related to the value of their investment, particularly when a firm is closely held and so 15. MMI Investments, L.L.C. v. Eastern Co., 701 A.2d 50, 59 (Conn. Super. Ct. 1996). An issue that often arises in information-access cases is what the demanding shareholder's "true" purpose is. This is naturally a question of fact that courts ordinarily have little difficulty resolving. Relatedly, shareholderdemanders sometimes have multiple interests in demanding information. Courts ordinarily look only at the shareholder's "primary" interest," and if that primary purpose is proper will order access to information without regard to any additional, subsidiary purposes. 
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UNIVERSITY OF CLNCINNA 77 LA WREVIEW [Vol.68 market information about the value of shares is not available." When a shareholder seeks information for purposes that are entirely personal, or when disclosure of the information would actually hurt the firm (and so degrade investment values), the purpose is not proper. 22 The second reason deemed legitimate to force disclosure of corporate information concerns shareholders' desire for information in order, not to value their own investment, but to communicate with other shareholders. However, shareholders' purpose to communicate with other shareholders still must relate to the underlying investment purpose of their share ownership. Communications for purposes unrelated to shareholders' investment, such as advancement of wider "social" goals, will not suffice to gain access to non-routine information such as corporate books and records. 23 Clark summarizes the distinction between the routine items to which shareholders have liberal access because their purpose is "proper," such as shareholder lists, and the more sensitive items to which access is more difficult under the "proper purpose" requirement:
[T]he list of things subject to the "easy" inspection right leaves out some important items, including those that management might be most reluctant to show. The accounting records and the minutes of the directors' meetings, for example, are records in which a shareholder contemplating a lawsuit against management would be most interested. The record of shareholders might be of special interest to a shareholder contemplating a proxy contest against management or a hostile takeover bid. 24 In the present article, the interest is the last situation mentioned, takeovers, but more specifically takeovers attempted by shareholders of the target firm. To further those attempts, Ms. Shareholder may seek access to more sensitive corporate information that corporate management may refuse to provide. In those circumstances, the law of shareholder access to corporate information has been unambiguous. Management is accorded virtually absolute discretion to refuse information, a legal rule tantamount to per se legality when management denies access to the information sought. The law on this 21. See, e.g., Statc ex. rel. Rogers, v. Sherman Oil Co., 117 A. 122 (Del. Super. Ct. 1922). 22. See Clark, supra note 18, § 3.1, at 102 (citing the relevant cases). A hypothetical example is perhaps useful. The law would never accord shareholder access to financial information claimed necessary for the shareholder to write a master's thesis or doctoral dissertation in business. While the purpose is perfectly "proper" in many ways, it forces the corporation to incur the costs of providing information-costs borne by all shareholders-for benefits received only by the requesting shareholder. Corporations are a web of contracts that bind shareholder-investors among themselves, and bind shareholders and the managers for whom they vote to manage their investments. 25 Shareholders acquire their pieces of paper via contract, either with the firm at the time the shares are first issued, or later from those selling the shares. In either event, the terms of the contract as initially agreed to by the corporation and the purchasing shareholders apply. When disputes later arise between shareholders and firm management, the question is what rights shareholders have, either via the initial purchase or via the subsequent purchase subject to the initial terms.
In principle, issues of access to information could easily be resolved ex ante by agreement among shareholders themselves. Under the typical state corporation statute today, shareholders can write into the firm's articles of incorporation almost any clause agreed to concerning their firm's governance.6 Courts will enforce shareholder agreements, doing so even when shareholders have not complied with statutory formalities necessary to perfect their agreement under the prevailing statute. 27 In the ordinary case of contested access to information, inclusion in the corporate charter of a liberal access provision would suffice for Ms. Shareholder to get the information she sought. But such agreements are apparently rare, if they exist at all. And so questions of information access must be resolved later, by courts, on the basis of shareholders' more general contractual rights.
A. Shareholder Rights Generally
Ordinarily, shareholders have two principal contractual rights. First, because shareholders are investors, they have the right to the 25. For further discussion ofshareholders' roles in the contractual theory ofthe corporation, see the citations in Henry N Appropriating the investment value of their shares includes the right of alienability that ordinarily attaches to any property. 28 Second, shareholders have the right to vote, including a vote for their agents who, as corporate directors, will manage the firm. 29 Choosing to own corporate shares is choosing to have ownership and management of the firm legally separated; owners (shareholders) are not managers. They choose the managers by voting for those who will serve on the board of directors, and then await the hoped-for success their board will produce so as to increase the value of the firm's shares.
In short, shareholders serve two roles in the corporation. They are investors, and so have the right to increases in the value of their investments. (As investors, they also have the "right" to suffer any losses in the value of their investments.) And, as otherwise passive owners, they have the right to choose the agents who will actively manage the firm on whose success the value of their investment depends. In both respects, shareholders seek to maximize investment returns. 3 "
Because shareholders' arrangements among themselves and with their firm are a matter of contract, the arrangements discussed in the preceding paragraphs may well be altered by contract so as to increase shareholder returns. As investors, shareholders may agree to limitations on their ability to transfer their shares, thus constraining their ability at any given point in time to realize the investment value built up in their shares. 3 Courts will ordinarily enforce these agreed-upon limitations, relying on ordinary concepts of contract and commercial law. 32 Likewise, shareholders may agree to restrictions among themselves in 33 Two points follow from the fact that shareholders, within the nexus of contracts called the corporation, function as passive investors except for their active role as voters. First, as with any other contract, there may be gaps. All contracts are incomplete. Not all events conceivably (or inconceivably) possible in the future history of the corporation are worth negotiating over, as their probabilities of occurring and/or their consequences if they do occur may be relatively slight. 3 Second, therefore, the role of corporate law will be to provide default options, i.e., rules that govern disputes after the fact in areas that parties to the incomplete corporate contract did not consider and agree to before the fact. Two sorts of incomplete contracts are generally of interest, the contract among shareholders themselves and the contract between shareholders collectively and their agent-managers. As to both contracts, disputes will be resolved according to what courts can infer the parties would have agreed to, had the later-arising controversy been anticipated and contracted for. And to resolve disputes, courts must assume that shareholders-had they actually bargained among themselves over the eventually-encountered problem, and then with management representing shareholders collectively-would have negotiated so as to maximize the value of their investments.
B. Shareholder Rights to Corporate Information
What would shareholders have provided, had they considered at the time of establishing their firm the issue of one shareholder desiring information and management refusal to provide it? One thing is clear: information is like any other valuable resource. More information is beneficial, but information is costly to produce. At some point, the costs of generating more information fall short of the benefits of having more information. 35 At that point, compelling production of information would be wealth-reducing, and so shareholders would not want it
produced. The issues are thus how much and exactly what information shareholders, in keeping with the corporate contract, would want management to make available.
In analyzing how shareholders would bargain among themselves if they established their own rules concerning later access to information, it is useful to consider three different situations and the rules that would be chosen for each. 6 For each of the three, it is assumed hypothetically that the firm consists of three shareholders (A, B and C), each of whom will contribute the same amount ($50) to establish the firm's initial capital, once the article of incorporation-including rules for access to corporate information-have been established. Each receives 50 shares, worth $1 each. In each of the hypothetical access situations, the cost of providing the information sought is $9. With these general assumptions, consider three situations in which a particular shareholder might later demand information from the firm, and what rule shareholders would provide for in advance. First, access to information that benefits one shareholder but harms the firm as a whole (and so shareholders as a group) would never be agreed to. Such a rule would be wealth-reducing, and so inimical to shareholders' interests as investors.
Suppose that Ms. A, the shareholder seeking access to corporate information, would get a gain of $5 from having the information provided. She shares pro rata in the cost of providing the information, 36. The analysis uses an admittedly simple model ofvoting rules. It is assumed that any rule that might have been chosen, had shareholders actually considered it, would have required unanimous consent. This is perhaps not too simplistic, as no shareholder need assent to anything he does not want by way of subsequent access to information. But a voting model based on unanimity should include the possibility of log-rolling. Corporate charters are multi-faceted documents, detailed along several margins. 37. One simple rule might be that a shareholder will be given access to information as long as she is willing to pay the cost ofobtaining it. It is interesting that, for the most part, corporate statutes do not condition access to information on the requesting shareholder's paying the cost of providing it. The exception is shareholder lists. See DEL CODEANN. tit. 8, § 220(b) (1991). This may indicate that the true cost to the firm ofproviding information is non-pecuniary and so less susceptible ofaccurate measurement.
See supra note 35. It is clear that shareholders, contemplating a situation such as that described above, would never want management to provide the information demanded by Ms. A. She gains on net by $2 (her $5 personal gain offset by her portion of the $9 cost to the firm of providing the information). But Shareholders B and C lose $6 together, more than Ms. A gains. Shareholders collectively would never vote for a rule that required management to provide information to A in Situation I.
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Situation II: Information Increases Value Only to One Shareholder But Value Exceeds Cost
So, any rule concerning shareholder access to information would have to increase firm wealth overall. However, a rule requiring that provision of information increase wealth overall is a necessary but not a sufficient condition for shareholders to permit information access. Individual shareholders are not interested in overall wealth increases that do not redound to their personal welfare. Access to information that benefited one class of shares but not another, even if access was beneficial to shareholders as a group, would not be agreed to by shareholders as a whole, all other things equal.
Consider Situation II, in which there are net gains to shareholders from allowing Ms. A access to the information she seeks. Suppose now that the gains to her are $10, against the $9 loss to the firm.
SITUATION II Shareholder Gain/Loss
Shareholder A $10 gain -$3 loss = $7 net gain Shareholder B $3 loss Shareholder C $3 loss
Although in Situation II gains exceed losses collectively, B and C would not support a rule that allowed A access to information.
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Ultimately, if there are net gains from allowing access to the information, those benefited may be able to compensate the losers. Ms. A could compensate B and C for their losses (totaling $6) and still would have a gain for herself (S1). But the fact that B and C could be compensated does not mean that they would vote to allow A access to information in Situation II. Shareholders would do so only if either (a) Ms. A's access to information is conditioned on her compensating the losers after the fact; or (b) the before-the-fact odds are such that, expectationally, each shareholder still benefits. As an example of the latter scenario, if A, B and C are equally likely to be the ones able to gain $10 by getting access to the information, each shareholder will favor a rule of liberal access ex ante, even if he ends up losing expost when a particular problem causes application of the rule. 8
Situation III: Information Increases Wealth of All Shareholders
A third set of potential outcomes seems somewhat easier to analyze, at least at first glance. Suppose now that when Ms. A obtains information, the value to shareholders collectively of giving her access is $15. If access to information sought by one shareholder would improve the lot of all shareholders-both ex ante and ex post-all shareholders seemingly would be in favor of that information being provided. 39 However, to say that shareholders would favor rules that make everyone better off invites the question, "better off compared to what?" Consider Situation III-A, in which all shareholders gain equally, that is, share the total $15 gain and the $9 loss equally.
38.
In more formal economic terms, a Hicks-Kaldor improvement, whereby some shareholders gain and others lose, would not be the solution chosen by shareholders as a group unless losing shareholders would be compensated by winning shareholders after the fact, or before the fact shareholders are expectationally more likely to gain than to lose For a general discussions of Hicks-Kaldor superiority, see NICHOLAS MERCURO & STEvEN 0. MEDEMA, ECONOMICS AND THE LAW 45-50 (1997). The HicksKaldor criterion is ordinarily invoked to justify government regulation/redistribution that is allegedly wealth-increasing overall but as a result of which gainers are not actually required to compensate losers. But government action is coercive, whereas shareholder arrangements (for example, the articles of incorporation) are contractual. So, while government actors can perhapsjustify coercive solutions on the basis ofoverall wealth increases, even though losers are not actually compensated by winners, in contractual settings losers will never agree to actions that increase wealth overall but work to their personal disadvantage.
39. To resort again to economics, unlike rules that require merely net (Hicks-Kaldor) increases in net wealth overall, the agreement in this third situation is Pareto optimal, improving the lot of every shareholder.
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SITUATION III-A Shareholder Gain/Loss
Shareholder A $5 gain -$3 loss = $2 net gain Shareholder B $5 gain -$3 loss = $2 net gain Shareholder C $5 gain -$3 loss = $2 net gain That is, there is a net total of $6 in gain to providing the information ($15 gain less the $9 cost of providing it), and stockholders share these gains equally.
Compare Situation III-A with an unequal-sharing situation, such as that portrayed in Situation III-B. Assume now that Ms. A will garner $7 of the total $15 gain to shareholders from gaining access to the information, or $4 of the gain on net.
SITUATION III-B Shareholder Gain/Loss
Shareholder A $7 gain -$3 loss = $4 net gain Shareholder B $4 gain -$3 loss = $1 net gain Shareholder C $4 gain -$3 loss = $1 net gain
In Situation III-B, as compared to Situation Ill-A, there is unequal sharing of the gains from information access. Does that mean that shareholders would prefer Ms. A not to have access if she will reap the lion's share of the gains? At first glance, it would seem so. Shareholders as a group would not vote for information access when the distribution of gains was as portrayed in Situation III-B, if the alternative distribution of Situation III-A was available. Shareholders B and C are better off with the distribution as portrayed in Situation III-B. However, shareholder insistence on more equal sharing ignores the possibility that Ms. A herself is the cause of the gains. If A is able to increase the value of the firm, while B and C are merely passive shareholders, B and C can only gain if A undertakes actions that inure to the benefit of all, albeit unequally. ' If A is not motivated to undertake the actions that increase value collectively, no one-neither A, B nor C--will gain anything. In that case, illustrated by Situation III-B here, B and C would assent to allowing Ms. A access to 40. In more formal terms, Shareholders B and C will settle for a rule that gets them inside the trading lens of the Edgeworth Box, even if most of the gains from subsequent trade go to Shareholder A, if B and C would not be in the trading lens otherwise. Once inside the lens, B and C will prefer a rule that gets them more of the gains from trade. But that is irrelevant.
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information, and the proportionately large share of the gains that would follow.
It is precisely to avoid squabbling over a division of the gains that shareholders would want to install voting rules ex ante. Squabbling expost reduces the ex ante likelihood of gains for any shareholder. As long as Shareholder A knows that she will reap the rewards of her activities that increase value for all shareholders, she has the incentives to undertake them. If she must contemplate the possibility of expost attempts of other shareholders to extract from her the value of her actions, she has less incentive to undertake them in the first place. B and C only gain to the extent that A creates wealth. Shareholders, in short, would choose a rule of informational access that left them all better off, but accorded more of the gains to the shareholder responsible for creating the wealth. 4 "
To summarize, shareholders would never agree to a rule that leaves their firm (and thus themselves) worse off collectively. They might or might not agree to a rule whereby some shareholders would gain and others lose, as long as gains exceeded losses and either (a) winners ultimately would compensate losers, or (b) the process governed by the rule was such that before the fact each one could expect gains outweighing losses. They would certainly agree to a rule whereby everyone was certain to gain, as long as they could agree on the division of the gains among themselves. An equal-sharing rule may make agreement easier, but such a rule is not a requirement. Unequal gains will be agreed to when a single shareholder is the source of the hopedfor gains, but she requires the incentive of possibly unequal gains in order to create the gains in the first place.
C. Law of Shareholder Access to Information
The law of shareholder access to corporate information closely mirrors the three-part schema sketched in the previous situation. Again, the law's role is to evaluate management action concerning access to information according to what shareholders would have wanted, had they anticipated the situations that arise. It is suggested here that "proper purpose" for the most part is defined judicially along the lines just described. Shareholders will prefer unequal-sharing rules when requiring equal sharing of the gains from control changes will prevent (or diminish) creation of the gains in the first place.
Thus, in a Situation I setting, access will be denied when the firm as a whole (and thus shareholders as a whole) are made worse off. 42 For example, seeking information to aid competitors of the firm is not a proper purpose. 43 The cases involving advancement of one shareholder's notion of the firm's supposed "social purpose" also fall into this category of improper purpose. ' One shareholder would gain by having the information provided to further his social goal, while the firm as a whole (and so shareholders collectively) would lose.
In the second category above, Situation II, gains accrue only to the one shareholder seeking information and other shareholders lose, but the gains to the one shareholder exceed losses collectively. Still, shareholders might be compensated after the fact, or agree to a rule by which expectationally they all gain. That situation typifies perhaps the largest group of cases for which access to information has regularly been deemed proper: information needed to value one's investment, particularly in a closely held corporation. 45 True, an individual shareholder seeking information to value his shares imposes some costs on other shareholders at the time access is granted. But unlike the situation involving the firm's "social purpose," where only one shareholder has a particular social concern, all shareholders are potentially interested in valuing their investments and so all are benefited ex ante by the ability to seek information to value their shares, even if ex post some are made to pay for others' demands for information. 6 In the third category of information-access situations, Situation III, the firm and all shareholders are benefited by the demand made for information by one shareholder. But in this situation, shareholders may benefit equally (Situation III-A) or unequally (Situation III-B). As to the former, the law has granted liberal access, under the "proper purpose" heading, to shareholders seeking information that would benefit the firm 43. See Shipley, supra note 18, § 15: Consonant with the general rule that a corporation will not be required to submit its books and records to the inspection of a stockholder who seeks such an examination for purposes inimical to the corporation, it has generally been held that no inspection will be granted where the stockholder is acting in the interest of a business competitor of the corporation, seeking to discover its trade secrets or injure it in some other manner. and all shareholders equally. A typical case is that in which the demand is made to investigate suspected management incompetence or wrongdoing, about which the inquiring shareholder will communicate with other shareholders. 7 The gains to the firm from whatever the shareholder learns about management shortcomings, presumably reflected subsequently in management changes or at least in corporate policies, are shared by stockholders in accordance with their holdings.
Id. (citations omitted
The legal rules thus reflect what one would expect from an economic model of voting rules that shareholders as investors would choose. The law recognizes basic property rights of shareholders as investors when issues of access to information arise, and those rights are the ones that shareholders predictably would create contractually among themselves. Information access that would reduce share values overall would never be chosen. Access that would increase the value of all shares would always be chosen. Information that would benefit some but not all shareholders would be made available when share value would be increased overall and shareholders could expect before the fact that they would benefit from access to information.
IV. ACCESS TO INFORMATION IN POTENTIAL CHANGE OF CONTROL SITUATIONS
How does this model of shareholder agreements concerning access to information fit the situation of particular interest here, information sought by a particular shareholder also seeking -control of the firm? Suppose that Ms. Shareholder approaches firm management to get access to information, perhaps as a friendly bidder, but with the threat of litigation in the event a friendly arrangement cannot be reached. It is suggested here that the law, which ordinarily does reflect what shareholders would want when an individual shareholder demands information, may not fully understand what shareholders would want in the shareholder-raider situation. But, as will be seen, the misunderstanding is due at least in part to shareholders' failure to raise the appropriate issues when information is sought as part of an overall change of control in the firm.
A. Information Access and Change of Control: Shareholder Lists
To appreciate fully the way the law operates when information is sought in the context of a control change, it is useful to begin with attempts to acquire shareholder lists as part of a proxy campaign to depose current management. As noted above, when information as to the identity of other shareholders is sought, a shareholder is ordinarily entitled to stockholder ledgers or shareholder lists for a proper purpose. That general rule is no different when access to corporate information concerns a possible proxy fight. For the most part, the law has permitted shareholder access to shareholder lists for mounting a proxy campaign, 48 whether intended to oppose management on a specific issue 9 or to depose current management altogether. 50 There can be no question but that the desire to solicit proxies for a slate of directors in opposition to management is a purpose reasonably related to the stockholder's interest as a stockholder. It has been held in this State [Delaware] that such a purpose is directly related to stockholder status and, as such, proper."
Obtaining information to replace incumbent management falls under Situation 111-A described above. Getting better management increases the value of the firm, and shareholders benefit equally, according to their respective holdings. Shareholders would surely contract among themselves for access to shareholder lists when the information would be used to replace inferior firm management. The law of access coincides with what shareholders would have chosen for themselves.
Likewise, in other Situation III-A settings the law will order production of information designed to effect, not just a change in management, but a change of control. Seeking information to communicate with shareholders about the benefits of a pending tender offer is deemed a "proper purpose." 52 The same rule applies to a 48. &generaly Shipley, supra note 18, § 16.3. 
50.
Referring specifically to Delaware law, Randall Thomas writes, "If the shareholder's purpose in requesting the inspection was to obtain a stocklist in order to communicate with the shareholders to seek their proxies to oust the management, the Chancery Court will order its production." Thomas, supra note Since the management of a corporation acts as the agents or servants of the stockholders, who should be permitted to place their affairs in other hands if they so desire, it has frequently been held that a denial of the right of inspection is not justified by the fact that it may be sought to facilitate a plan to remove the present offices or directors. 54 MMInvestments, and the cases it refers to, concern access to shareholder lists, information of the sort now routinely available to shareholders under modern corporation statutes, not to corporate books and records. But in ordering production of the information, courts necessarily hold that obtaining information to depose management or to facilitate a change of control can be a proper purpose under the relevant statute. State corporation codes do not distinguish between shareholder lists and other books and records, stating that access to all such corporate information requires a proper purpose. Delaware draws a statutory distinction, but only shifts the burden of showing a purpose is proper to the shareholder when she seeks information other than a shareholder list. 55 It would logically seem that if obtaining a shareholder list to effectuate a change in management or even control can be a proper purpose, so could obtaining other corporate books and records for the same purposes constitute a proper purpose.
B. Information Access and Change of Controk Hostile Bids
In the change of control situations described above-proxy campaigns, tender offers from outside bidders-all shares would-benefit equally from any change in control that resulted. They occur in typical Situation III-A settings. But suppose now that access to information is sought in a Situation III-B world, with all shareholders benefiting but one shareholder garnering most of the gains.
That may be the result in a shareholder-led takeover. In a successful takeover, the benefits to the raider are usually not the same as those to the target firm shareholders. 6 To return to the figures used above to illustrate Situation III-B, suppose that A will gain by $7 from the takeover, and B and C by only $1. When the would-be acquiror is already a shareholder, the takeover bid effectively separates shareholders into two groups, one vying for control, and the others who will have to decide whether to allow that change in control. The equivalence of interest between shareholders that, in Situation III-A, typifies rules allowing all shareholders access to information for valuation purposes is gone. Passive shareholders will want the highest possible offer for their shares; the raider-shareholder will offer the lowest possible price for the shares at which she can obtain them. 57 However, just because in Situation III-B shareholders no longer have the same interests overall does not mean that their interests diverge along every margin. In two respects, all shareholders' interests overlap (although not perfectly) once a takeover looms.
First, passive shareholders may want the raider-shareholder to have more information about the firm. Takeovers are bargained-for transactions. There is no set price at which a firm will be taken over: the transaction is negotiated. In friendly takeovers, the would-be acquiror negotiates with firm management over an offer to be presented to shareholders. In hostile takeovers, different "raiders" present their offers directly to shareholders, who choose whether to accept.
Provision of information in negotiated transactions is a delicate proposition. "In bargaining, potential trading partners have two contradictory incentives. Each wants to know the attributes of the items the other offers and seeks. Transaction costs are lowered by quick and easy discovery of the terms of trade. Hence, each trader has an incentive to transmit some information expeditiously." 5 " But, in seeking the best deal for itself, each party may also have an incentive to limitthe information available to the other side. Notably, an offeree may not want to provide information that would facilitate an offeror's 56. The term "raider," is unfortunate, as "raiders" are often a shareholder's best friend. See, e.g., How much and what kind of information is optimally transferred will depend on the particular situation, and bright-line rules are impossible. Bargaining is as much an art as a science. 9 Just as some firms will want to keep information to themselves that would reveal their reservation prices, so might others wish to provide that same information if they believe the offeror would otherwise undervalue them. 60 However, there is an additional complication that attends access to information in the context of corporate takeovers. Although it is essential to think about what shareholders would agree to among themselves, the issue of access to information only arises when, in fact, shareholders have not agreed to information access rules. In that case, it is management, bound to act in the shareholders' interest, that must determine whether access is value-enhancing in a way that shareholders themselves (had they contracted explicitly) would find acceptable. "The corporation's management must balance the interests of all shareholders against those of the shareholder seeking to obtain the corporate information." '6 ' The voting rules discussed in the various situations above assume that management will attempt to find the valuemaximizing solution for all shareholders, in the face of a particular shareholder's demand for information.
But that perspective may not apply very well to shareholder demands for information when the shareholder is also a raider. The construct of bilateral negotiation between active bidders and passive shareholders does not capture the complete nature of a takeover. In takeovers, it is management that in the first instance bargains on shareholders' behalf, and which therefore is entrusted with the art and science of negotiation. Ideally, managers are disinterested agents, seeking only to maximize the returns to shareholders as a whole. But, realistically, there is the possibility that management-whose fate may well be affected by any change in control-may not work as faithful agents, and may choose sides in a control contest so as to maximize their own personal welfare.
Both passive shareholders and the raider need be mindful of the agency costs that firm management can impose in the takeover context. 62 The law has shown itself mindful of these potential agency
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60. Otherwise stated, provision ofsome information is necessary to reveal to the parties that there are gains from trade (i.e., a trading lens in an Edgeworth Box). But provision of other information may worsen a bargaining party's position within the trading lens.
61. Thomas 63 Once a change of control is inevitable 6 " the court held, directors are "charged with the duty of selling the company at the highest price attainable for the stockholders' benefit." 65 The Revlon decision recognized that in takeover situations management may well favor their interests over those of shareholders. By use of the devices challenged, (lock-up and no-shop clauses), "the Revlon board ended the auction in return for very litde actual improvement in the final bid. The principal benefit went to the directors .... "I66 But the Revlon court also showed a sophisticated understanding of how the challenged devices employed by management in the takeover context may be good for shareholders in some instances. Discussing lock-up and no-shop clauses, the court stated:
A lock-up is not per se illegal under Delaware law. Its use has been approved in an earlier case. Such options can entice other bidders to enter a contest for control of the corporation, creating an auction for This approach to lock-ups and no-shop clauses in the takeover context parallels the discussion above concerning access to information in bargaining situations, including takeovers. In some situations, provision of information is value-enhancing for shareholders. In others, it may reduce value. A faithful agent (management) will maximize value to its principal (the firm, and ultimately its shareholders) by diligent and disinterested use of the techniques available. An unfaithful manager may decline to make information available if there is some reason for management to prefer one party seeking control of the firm rather than another.
Economically, there is no principled distinction in takeover contexts between management policies concerning provision of information to bidders and other devices to maximize value to shareholders. All are weapons in management's arsenal when a takeover bidder appears, seeking a change of firm control. 6 " And under Revlon, there would seem to be no legal distinction, either. In a takeover context, refusal to provide information works like any other defensive tactic. Corporation law accords management wide latitude to employ defensive tactics, as well it should. 69 Use of things like poison pills or greenmail benefit target firms in some situations, harm them in others. 7 "
The law therefore should be-and is-mindful of the advantages to shareholders provided by management's use of defensive tactics to resist takeover bids, even if a takeover is not imminent and so Revlon duties are not at issue. That distinction underlies the second sort of takeoverrelated fiduciary duty, defined by the Delaware Supreme Court in Unocal Corp. v. Mesa Petroleum Co.." In situations when a takeover is not inevitable, management is free to use defensive tactics to rebuff a takeover attempt, as long as doing so is consistent with its fiduciary duties to maximize shareholder value. 7 At some point, a takeover may 67. Id. at 183 (citation omitted). 68. As Thomas writes, management may be "hostile to the ideas that the shareholders are proposing, [ Management's fiduciary duties in cases of possible changes in control are by definition important in the context of access to information by shareholder-raiders. One advantage of many defensive tactics, of the sort discussed in Revlon and Unocal, is their ability to slow down takeover attempts and force hostile bidders to contract with management--sometimes (but not always) to shareholders' advantage. Refusal of access to information can work in that way, forcing raiders to negotiate with management or go to court. 73 The speed with which takeover bidders can construct and complete their offers is a crucial aspect of success, and resort to courts is a notoriously slow way of resolving disputes. Forcing a raider into court is therefore one way that management can defeat takeover attempts. 7 Even if management ultimately loses in court and is required to provide the information sought, its loss legally may well be a victory practically. Professor Thomas found, in his empirical investigation of attempts to obtain information through use of the Delaware courts, that the "median successful stocklist plaintiffs spend over a month in litigation, while unsuccessful plaintiffs wait significantly longer." 7 5 But access to stock lists, as noted above, is the least controversial area of shareholder rights to corporate information. Access to books and records, a more controversial area, required over three months of litigation for successful shareholders, and over eight months for unsuccessful litigants. 6 One suspects that access to information in a takeover context is even more contentious, and so the time required for judicially ordered access to information even more protracted.
In short, the optimal legal rule concerning shareholder-raider access to corporate information would begin with a definition of "proper purpose" by which management, as shareholders' faithful agent, was the basic principle that corporate directors have a fiduciary duty to act in the best interests of the corporation's stockholders." Id at 955.
73. An academic colleague very involved in drafting his state's corporation statute reports that, when he pressed for more liberal shareholder access to corporate information, practitioner-members of the drafting committee resisted, saying that limited statutory access increased the need to hire corporate lawyers to get access to information. On the problem of special interests determining the shape of legislation, even supposed "model" legislation, see required to accord access in situations where shareholders would want the information provided. Shareholders would never want the information provided when it reduced the value of the firm, and thus of their shares (Situation I). Shareholders would always want the information provided when all shareholders would gain as much as possible. Division of the gains would be a matter for bargaining among shareholders at the time of a takeover bid, admittedly, but avoiding the necessity of strategic bargaining over the division of the gains would not be permitted to defeat access to information that would leave all stockholders better off. To avoid the very possibility of strategic bargaining that could defeat any agreement at all, shareholders would want a voting rule whereby all would gain. And in Situation III-B, if a particular shareholder-call her a "raider"-was the source of the gains, shareholders would not define her getting information advancing a takeover as improper under section 220 or the Delaware Code (or the equivalent statutory section in Model Act jurisdictions). However, just because the raider's purpose is proper does not mean that shareholders would always want the information provided. Section 220 does not purport to define the obligations that management has to provide or deny information in takeover situations. Denying access may be consistent with maximizing shareholder value in a takeover. At the same time, shareholders in a control-change situation would be attentive to the possibility that management would be more concerned with its own welfare than with that of shareholders. So, the law governing management's ability to defeat demands for corporate information would take this possibility into account as well as whether there was a "proper purpose" under the statute.
But balancing the pluses and minuses of providing information in takeover settings is the domain of the law of fiduciary (Revlon/Unocal) duties. Section 220 adds little, if anything, to what management, as fiduciaries, already must do in a takeover setting.
C. Information Access and Change of Control: Delaware Cases
Yet the Delaware courts have resolved disputes over shareholderraider access to information solely in terms of section 220. Courts have effectively declared that when a shareholder seeks information related to taking over the firm, that purpose is per se improper. Those cases are inconsistent with the proxy cases, ignore what shareholders would themselves want in certain situations, and cannot be squared with management's Revlon/Unocal duties that supposedly apply in change-ofcontrol situations. The cases have focused uniquely on the limits faced by shareholder-raiders seeking information, without considering management's obligations."
BBCAcquisition Corp. v. Durr-Fillauer Medical, Inc. 78
Perhaps the most important case is the BBCAcquisition case. Bergen Brunswig Corporation ("Bergen") sought to acquire Durr-Fillauer, Inc. ("Durr"), a publicly-held corporation. Durr had already agreed to be acquired by Cardinal Distribution, Inc. ("Cardinal"). To compete belatedly with Cardinal in acquiring Durr, Bergen formed BBC Acquisition Corporation ("BBC"), bought 100 shares of Durr in the market, and proposed a friendly cash tender offer for all of Durr's outstanding shares at a better price than Cardinal had offered (and Durr had accepted). When Durr management refused to deal with BBC, BBC as a shareholder demanded to inspect various books and records, in particular information on the agreement between Durr and Cardinal, including the same information that Durr had furnished Cardinal in connection with the Durr-Cardinal agreement. BBC's demand letter to Durr management stated that the purpose of its request was inter alia communication with other shareholders concerning (a) the DurrCardinal transactions "or alternatives thereto," (b) a possible proxy solicitation for purposes of voting on the Durr-Cardinal deal, and (c) BBC's valuation of its 100 shares.
Durr did not respond to BBC's shareholder demand, and refused to meet with Bergen about BBC's tender offer. Cardinal then made a new offer at a price topping BBC's offer. BBC did not rebid in response to Cardinal's higher offer, taking the position that "to decide whether to increase its bid, it must first be afforded access to the same nonpublic information that Durr earlier provided to Cardinal .... [which] is essential to enable it to determine the target company's worth." 79 The Durr-Cardinal agreement, however, forbade Durr from negotiating with or furnishing to a competing bidder the information that BBC sought, unless in response to a written competing offer. In short, Durr maintained that it could not provide the information without a new bid from BBC, while BBC said that it could not make a second offer without 77. As will be seen, however, it is unclear to what extent plaintiffs have relied on management's fiduciary duties in contesting denial of access to corporate information. In at least one case, however, the issue was raised explicitly by plaintiff, and in another it was implicitly discussed by the court. The Delaware Chancery Court held that Durr was not required to provide the records to shareholder BBC. Under section 220, said the court, there was no showing of a proper purpose: "BBC's true (and primary) purpose is to determine whether to reprice or restructure the [BBC] Tender Offer, which purpose is not cognizable under § 220.""o In effect, the BBC demand as part of a possible takeover was per se not a proper purpose. The demand was unrelated to BBC's investor status, because it was unnecessary to value Durr's shares, which were traded publicly:
BBC's nominal stock interest is not what this inspection dispute is about. This is not a case where an investor in a nonpublicly-held corporation needs to inspect corporate books and records to value his investment in order to determine how to protect or preserve it, viz., whether to sell his shares, buy more shares (or possibly seek control), or take some other course of action. In that circumstance there is reality to a petitioning shareholder's contention that he needs to value his stock interest in the corporation because that interest (however large or small it might be) and its preservation are of real significance to him. In that situation, and in others where that reality drives the valuation purpose, § 220 relief is available to aid shareholders who demonstrate their entitlement to it.
That is not this case. BBC's characterization ofits purpose as being one of valuing its interest in Durr obscures what truly is going on here. To repeat, BBC is not seeking to value its 100 shares of Durr, but Durr as a whole For purposes of § 220, the chasm between those two purposes is fatally unbridgeable: valuing a stockholder's interest in the corporation is a proper purpose. Valuing the corporation for the sole purpose of acquiring it, unrelated and without regard to the acquiror's particular and pre-existing investment in the corporation, is not. In terms of the present case, that latter purpose relates only to BBC's status as a bidder for Durr, not to its status as a Durr stockholder. Section 220 is intended to serve shareholders whose need for inspection is truly related to their stock interest. BBC is not such a stockholder. 8 1 80. Id. at 89. Durr raised other defenses to BBC's demand, but the Chancery Court held that the "proper purpose" argument was legally controlling. See id. Indeed, said the court, Durr's other defenses were largely without merit. For example, the Durr-Cardinal agreement that information not be provided to a shareholder-raider unless a written tender offer had been made could not in itself defeat shareholders' statutory rights to information. See id.. Other Durr defenses are considered later. Se infa notes 81-85 and accompanying text.
81. 623 A.2d at 91-92 (emphasis added).
A CCESS TO CORPORA TE INFORMA TION
There are three objections to the outcome and reasoning of BBC Acquisition. As the language in the court's opinion italicized above indicates, the Delaware courts have generally recognized internal attempts to mount proxy contests in order to facilitate a change of control as a "proper purpose" compelling corporate disclosure of information. There seems no principled distinction between control changes through proxy fights from changes achieved without proxy contests but nonetheless requiring access to corporate information.
Second, the absence of a principled reason to distinguish among different paths toward control changes is perhaps clearer in light of the true purpose of constraining shareholder access to corporate information, i.e., the purposes that shareholders themselves would impose upon themselves ex ante. Would passive Durr shareholders choose to have Durr management provide the information sought by BBC? It is hard to see why they would object. Durr was about to be acquired by Cardinal, 82 meaning that current shareholders were about to surrender their shares at a price possibly lower than the price BBC would offer-if BBC could get the information demanded. Having the information turned over could only benefit Durr shareholders. If the information enabled BBC to make a second offer superior to Cardinal's second offer, the shareholders gain. If not, they lose nothing from having the information turned over. 83 The Chancery Court's opinion makes it clear that, but for the information, BBC would not increase the price of its tender offer without the information. Shareholders had everything to gain and nothing to lose by having the information provided. 84 82. Technically, the Cardinal transaction would result in "a spinoff of certain of Durr's product divisions, and a sale of the remainder of Durr to Cardinal in a stock-for-stock merger." Id at 87.
83. In theory, Durr shareholders could lose if the information turned over allowed Bergen to compete better with Durr in the medical products market: the two firms were "in the same business." See id. The value of the Cardinal shares that Durr shareholders were about to own (assuiming BBC did not make a second offer higher than Cardinal's second offer) would be lower if release of the information to BBC lowered the returns to a Cardinal-controlled Durr. But apparently Durr did not contend that such was the purpose or possible outcome of BBC's demand; the point never arose in the case.
84. It is conceivable that allowing subsequent bidders access to the information Cardinal received would have reduced Cardinal's incentive to undertake the takeover in the first place, and that shareholders therefore would want management to deny that information to BBC Acquisition. Had the court resolved the matter on that basis, there would be less to quibble about concerning the outcome of the case. But the court explicitly held that any agreement with Cardinal not to reveal the information to BBC Acquisition would not constitute a valid defense for Durr's management. More important, it is one thing to say that management should be free to grant or deny access to information to a hostile bidder, such a holding is entirely consistent with management's Revlon/Unocal obligations to shareholders. But the court's holding in BBCAcquisiion says nothing of management's duties in a takeover context, relying solely on section 220 to deny the shareholder's request as lacking a "proper purpose."
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UNIVERSITY OF CINCINNATI LA WREVIEW [Vol.68 Therefore, it is hard to reconcile the holding in BBC Acquisition with that in Revlon. In Revlon, the Delaware Supreme Court held that once a takeover was inevitable, managers' duty to shareholders was selling the company at "the highest price attainable for the stockholders' benefit." 85 BBC had already indicated a strong interest in Durr shares, and had made a first offer topping Cardinal's first offer. It said it might make a second offer higher than Cardinal's, if only it could get the demanded information.
It is noteworthy that Cardinal's second offer only topped BBC's first offer because Cardinal, as a friendly suitor, was granted access to information denied to BBC. 86 The BBC court stated, Without question the sought-after documents were needed by Cardinal to determine Durr's value and, as a consequence, the price Cardinal was willing to pay to acquire Durr. At the trial Durr's President and Chief Operating Officer conceded that Cardinal needed those documents-all nonpublic-for that purpose. That being the case, Durr cannot credibly argue that those same documents are not necessary for a competitive bidder that is identically situated (BBC), or that BBC must be relegated to inspecting publicly-filed documents when Cardinal was not so limited. Thus, if BBC were found to be otherwise entitled to inspect the requested documents, that defense [of Durr's] would pose no obstacle. 7 This candid observation underscores the incongruity between BBC Acquisition and Revlon. In Revlon, the court criticized the Revlon board for dealing preferentially with Forstmann, even when it was clear that Pantry Pride sought to bid actively for Revlon. Preferential "access to financial data" was noted as one of the ways the board had been "playing favorites with the contending factions. 89 Perhaps one should not fault a court-even a court of equity like the Delaware Chancery Court-for not considering an issue not raised, although one can wonder why the plaintiff failed to raise it. It is possible that the plaintiff believed that complaining as a shareholder made it more sympathetic than complaining as a "hostile" raider. Section 220 and Revlon are not mutually incompatible, however. The former defines statutory limits on shareholder access to information, but does not in any way absolve management of its common-law fiduciary duties to maximize shareholder wealth when a takeover impends.
The opinion in BBC Acquisition underscores a true irony. In effect, BBC was penalized for litigating as a shareholder of Durr, with its demand for information treated solely under section 220 of the Delaware statute. BBC's other status as a takeover bidder was ignored. Had BBC Acquisition stressed its status as a bidder rather than a shareholder, it would have been entitled to raise the fiduciary duties of Durr management. 9 " But there is nothing in the law that requires a 89. This information comes from one of the lawyers involved in the BBCAcquisition litigation. 90. In Capit"l City Assoc., LPv. Interco, Inc., 551 A.2d 787 (Del. Ch. 1988), appeal dismissed as moot, 556 A.2d 1070 (Del. 1988), plaintiff Capital City Associates (CCA) bid to acquire Interco, which resisted by refusing to redeem "flip-in" and "flip-over" shareholder rights plans that hindered CCA from acquiring Interco. CCA, which also owned Interco shares, challenged the refusal of Interco management to redeem the rights plan as invalid under Unocal. The Delaware court agreed that Unocal had been violated, focusing on CCA's raider, not shareholder, status:
While CCA is a shareholder, it here asserts interests as a buyer, not a seller of stock. The question of a bidder/shareholder's right to enforce fiduciary duties owed to shareholders does not often arise as a practical matter, because there are typically several stockholder class actions that proceed on the same schedule as an action by the bidder. Therefore, to my knowledge, this court has not been required to focus upon either the question whether a bidder may enforce such rights, qua stockholder, or whether a bidder may, at least in some circumstances, have some other state law source of right to enforce duties owed to shareholders.
As the courts are principally concerned with interests of shareholders in actions in which corporate fiduciary duties are tested, and as the interests of the shareholders of Interco in this instance are implicated here to precisely the same extent as they would have been had the pending class action been consolidated with this action, it seems to make little sense for the court, having determined that the board now has a duty to shareholders to redeem the rights, to fail to protect shareholders by not enforcing that duty specifically. Therefore, in this case, I will hold that CCA, as a shareholder, has standing to assert the rights of a shareholder of Interco to require the board to redeem the stock rights in issue. Id. at 800 (footnote omitted).
shareholder-raider to choose one set of legal provisions over another. Section 220 and Revlon/Unocal duties are not mutually inconsistent."
Because BBCAcquisition (and other cases to be discussed below) never consider shareholder-raider access to information in the Revlon context, the courts implicitly assume that directors are entitled to the protections of the business judgment rule, with access denied almost automatically. Indeed, with that standard applied, the courts never inquire into what might be motivating incumbent management's preference for a friendly suitor rather than the hostile shareholder-raider. No explanation of Durr management's preference for Cardinal is ever discussed. But in friendly takeover deals it is at least conceivable that management will receive benefits from the coming change of control or are otherwise on both sides of the transaction. In those situations, an "entire fairness" standard would attach to directors. 92 But even when this highest standard is not applied, it does not follow that the businessjudgment rule applies. In ranow v. Scientific Leasing, Inc., another Delaware case involving access to information, the Chancery Court evaluated a non-raider shareholder challenge to a friendly takeover, finding first that the board of target Scientific Leasing could act disinterestedly. 93 However, the court continued, Del. C. § 17-305, plaintiff was required to show a proper purpose for the requested information. "In determining whether a specific purpose is a 'proper purpose' under Section 17-305, this Court in the past has referred to whether that purpose has been deemed a 'proper purpose' under 8 Del. C. § 220, which is the corporate analogue to Section 17-305." 746 A.2d at 851 (footnote omitted). The Court held that seeking the requested information to facilitate the tender offer was a proper purpose, but that management still had a obligation to maximize the value of the firm to its shareholders, and withhold the information sought-even if for proper purpose-if release of the information would damage the firm. On that basis, the court found management's fear that completion of the mini tender offer would have adverse tax consequences for the firm was sufficient basis to deny revelation of the information. In ranow, shareholders of target firm Scientific Leasing (SU) complained ofshareholder-bidder LINC Group's preferential access to information. Another firm, Mediq, was known to be interested in SLI, and LINC had indicated that it wanted to retain members of S11's senior management upon acquiring SJ. Mediq was not given information available to LINC. Despite the disparate treatment in favor of LINC, the court agreed with the S11 board that there were valid reasons for the favorable treatment, and in addition found that the approach taken by the board was carefully "designed to elicit the best available [bid]" and "did, in fact, obtain the highest [bid] available for its shareholders." Id at * 11, reprited in 17 DEL.J. CORP. L. at 680. from this it does not necessarily follow that the businessjudgment rule is the appropriate standard of review. Where, as here, issues of corporate control are at stake, the actions of even a disinterested board must satisfy an enhanced level of scrutiny before they will qualify for the deference that courts ordinarily accord to good-faith business judgments. Our Supreme Court so held in Macmillan, where it stated:
[Als we recognized in Unocal, where issues of corporate control are at stake, there exists 'the omnipresent specter that a board may be acting primarily in its own interests, rather than those of the corporations and its shareholders.'For that reason, an 'enhanced duty' must be met at the threshold before the board receives the normal protections of the business judgment rule .94
Again, it is hard to square this general scrutiny of board action in the face of control changes with the business-judgment standard applied specifically to board denial of information to shareholder-raiders. 9 5 If the specter of management self-interest is omnipresent in any change of control care; by definition it is present in shareholder-raider cases.
Other Cases
Subsequent Delaware cases have largely continued the approach of BBCAcquisition in two important respects. First, shareholder attempts to secure information other than shareholder lists for takeover-related purposes are per se not a "proper purpose" under Delaware law. Second, the overlap between the traditional law of shareholder access to corporate information (statutorily requiring a "proper purpose") and the Revlon/Unocal-based case law governing corporate takeovers generally is not perceived. It is unclear how arduously plaintiffs in these takeover-related cases advanced their claims to information on the basis ofmanagement's fiduciary (Revlon/Unocal) duties, in addition to whatever rights they had under section 220 of the Delaware statute. As will be 94 Thomas & Betts claimed its motive was to uncover waste and mismanagement and to cause the firm to switch its accounting methods. The Chancery Court found that Thomas & Betts' true aim "was to further its plans for acquiring Leviton and that this interest was antithetical to the interests of the corporation, "98 and thus that Thomas & Betts lacked a proper purpose. Citing BBCAcquisition, the Delaware Supreme Court affirmed. 99 Thomas & Betts continues the pattern of BBC Acquisition: when a shareholder-raider seeks access to corporate information, the takeover motive constitutes an improper purpose under section 220. To reach that conclusion, the Delaware court claimed without explanation (other than citation to BBC Acquisition) that access to information would damage the corporation (i.e., that a takeover posed a Situation I problem). Equation of takeover with corporate damage is both unfounded and irrelevant. Management has a duty to maximize value to current shareholders. Even were it the case that the corporation In Unocal, we held that before the business judgment rule is applied to a board's adoption of a defensive measure, the burden will lie with the board to prove (a) reasonable grounds for believing that a danger to corporate policy and effectiveness existed; and (b) that the defensive measures adopted was reasonable in relation to the threat posed.... We have repeatedly stated that the refusal to entertain an offer may comport with a valid exercise of a board's business judgment. Cycle's attempt to take over Global Motorsport (Global).°4 Golden Cycle was formed inJanuary 1998 to acquire Global. By March, it had acquired 10% of Global's shares, making it the single largest Global shareholder. In late March, it approached the Global board with an offer of $18 per share, 26 % above the market price. When the Global board refused to negotiate, Golden Cycle on April 4 commenced a hostile tender offer. 1 0 5
In the meantime, the Global board had engaged an investment banking firm to advise it as to "various possible alternatives to maximize stockholder value for the immediate future."' ' 1 6 To that end, management provided the investment firm with corporate information. On April 9 and 11, the board heard the investment firm's advice, rejected Golden Cycle's offer, and determined "to explore alternatives available to it to maximize stockholder value," although "without making any decision to sell the Company or to engage in a business combination with another Company."' 0 7 On April 13, the board announced publicly that it had rejected the Golden Cycle offer, and that it had authorized management to consider alternatives to maximize shareholder value, "including entering into discussions with other parties who have expressed an interest in acquiring the Company at a more attractive price" than Golden Cycle's offer.
To that end, Global would permit those expressing an interest in the company, including Golden Cycle, to examine various pieces of corporate information. Access was conditioned, however, on signing a standstill agreement not to acquire or offer to acquire Global stock for two years. Golden Cycle then filed for a preliminary injunction requiring production of the information unconditioned by the standstill agreement. The Delaware Chancery Court, for once, mentioned the board's Revlon duties:
Golden Cycle contends that the Board's dealings with actual and potential bidders must be evaluated by whether they are reasonably calculated to maximize stockholder value in the sale of the Company. 105. Golden Cycle also announced it would pursue a consent solicitation campaign with shareholders, an aspect of the case not discussed here.
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ACCESS TO CORPORA TE LNFORMA TION D. Shareholder-Raider Motives in Acquiring Shares
In addition to the difficulties already noted, the opinions on shareholder-raider access to corporate books and records present several other points of dubious validity. One of these has already been noted in the discussion of Thomas & Betts, the claim that facilitating a raider's acquisition of the firm damages the corporation. The court in Thomas & Betts did not explain exactly how this would happen. If it meant only that sometimes providing information to a shareholder-raider may not be in the interest of shareholders as a group, that is of course true, as explained in NiSource. But from its unexplained claim that providing information to the shareholder was "antithetical to the interests of the corporation,"' 20 plus the statement (both in Thomas &Betts and the other cases discussed above) that acquisition of information to further a takeover is never a proper purpose, one must infer that the Delaware courts believe that access to information for shareholder-raiders is always injurious to the firm.
To the contrary, providing a raider information is sometimes just what shareholders would want. The claim is also difficult to understand as a matter of statutory interpretation. Courts order production of information to further changes of control in the context of proxy fights, for example, deeming access in those cases a "proper purpose."' 2 ' And even if a change of control were injurious, why should it matter? Under Revlon, as long as shareholders maximize the value of their shares, the fact that the raider acquires an "injured" firm should be of no consequence to the courts.
One other aspect of the shareholder-raider information access cases bears consideration. The opinions discussed above regularly denigrate the raider for purchasing its shares to use shareowner status to pry information out of the target firm. The Delaware court's disparaging reference in BBC Acquisition to plaintiff BBC's merely "nominal stock interest" that was not a "pre-existing investment" shows that shareholder-raider motives mattered in that case. Motive is likewise a factor in the other cases discussed. "Thomas & Betts acquired its shares in Leviton with the acknowledged purpose of acquiring the company."' 2 "[P]laintiff Golden Cycle was formed only recently, and specifically for the purpose of acquiring Global. Consideration of how large and lengthy an interest a shareholder possesses, is a feature of some state corporation statutes." 4 But as Clark notes, "[t]o its credit, the corresponding Delaware statute, Section 220 of the Delaware General Corporate Law, makes no discriminations among shareholders on the basis of size or length of holdings."' ' 25 Noting that Delaware instead distinguishes between shareholder lists and corporate books and records, Clark then says of the former:
Shareholders often want a shareholder list in order to mount a proxy contest or to make a tender offer, both of which are viewed with horror by incumbent management but may very well be in the economic interest of all the shareholders. In these situations management almost instinctively resists inspection, even though there is little or no legitimate basis for delay.
6
The same thing is of course true of many requests for books and records. They will be resisted by management, but "very well may be in the economic interests of all the shareholders."' 27 Which is why Delaware has defined Revlon/Unocal duties in takeover situations.
The issue of shareholder motivation has apparently led the Delaware Chancery Court to hold now that management denial of information sought by a shareholder-raider will never be invalidated. InJ'VSource, the court spoke of a board's "immunity" when management refuses shareholder-raider demands for books and records:
The defendants have also raised a question as to the motivation behind plaintiffs' request for discovery .... This Court has always been hesitant to grant discovery where the information disclosed may not be used for proper legal purposes, but rather for practical business advantages.... The Court's desire to prevent this sort of behavior, and its emphasis on maintaining a level playing field for both bidder and target, has often lead this Court to narrowly tailor discovery. It is largely this concern that gave rise to the business strategy immunity, and it is in this spirit as well that I deny plaintiffs' discovery request. 128 As noted above, denial of access to the information sought in NiSource was almost certainly a good thing for shareholders. The information, if obtained, could be used to figure out the target firm's reservation price.
But it is one thing to uphold refusal of access on the basis of the facts of one case, and another to speak of a general "business strategy immunity," applicable to any shareholder-raider seeking access to information, based on the shareholder's motivation. Two final aspects of this jurisprudence are curious. First, when a shareholder seeks access to shareholder lists rather than corporate books and records, the fact that the shareholder purchased its shares as part of an overall takeover campaign has repeatedly been held irrelevant, even if the purchase was recent and for a nominal amount. This has long been clear in Delaware,13 0 and has become the law elsewhere. Ordering
